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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT FOR SUFFOLK COUNTY
Civil Action No. SJ-2018-065

TRUSTEES OF THE BERKSHIRE MUSEUM,
Plaintiff,
v.
MAURA HEALEY, ATTORNEY GENERAL OF
THE COMMONWEALTH OF MASSACHUSETTS
Defendant.

ATTORNEY GENERAL'S RESPONSE TO BRIEFS OF AMICI CURIAE
Defendant Attorney General Maura Healey ("AGO") submits this response to the two
briefs of amici curiae (the "amici"), all of whom are residents of Berkshire County and
supporters of or donors to the Plaintiff Trustees of the Berkshire Museum ("Museum").
The amici clearly care deeply about the Museum and its planned sale of artwork from its
collection. As their briefs show,1 the amici also fundamentally disagree with the Museum's
decision to proceed with its planned sale, and they question the wisdom and necessity of the
Museum's course of action. Although the amici bring "their advocacy, fervent and articulate and
admirable as it is" to this forum to question the Museum's plan, Harvard Climate Justice Coal, v.
President & Fellows of Harvard Coll., 90 Mass. App. Ct. 444, 448 (2016), they have no authority
to substitute their judgment for that of the Museum's Board or to supplant the AGO's role in
overseeing and investigating the Museum's plans in this case.2

1 Although

both amici attempt in their briefs and through the submission of at least one appendix to expand the
record before this Court, amici must accept the record as they find it and such additional materials should be
disregarded. Amoco Oil Co. v. Lloyd Dickinson. 378 Mass. 44, 45 n.l (1979).
2 Amici have also requested that they be permitted to participate in any hearing that may be scheduled in this

It is the role of the AGO - and the courts - to oversee charitable activity in the
Commonwealth and to safeguard charitable assets from unlawful board member action. The
AGO is charged with supervising, regulating, and investigating charities under common law and
statutory authority. See Ames v. Attorney General, 332 Mass. 246, 250 (1955) (noting that the
AGO has a duty to protect public charities "both at common law and under G. L. (Ter. Ed.) c. 12,
Section 8"); Dillaway v. Burton, 256 Mass. 568, 573 (1926) (it is "the exclusive function of the
Attorney General to correct abuses in the administration of a public charity by the institution of
proper proceedings."). It is a well-established common law principle that the AGO - and not
individuals like the amici here - has the sole authority to represent the interests of the public at
large in protecting public charitable trusts. Burbank v. Burbanlc 152 Mass. 254, 256 (1890). It
is also inherent in the AGO's common law role in overseeing charities, as well as Article 30 of
the Declaration of Rights, that the AGO maintains discretion over how to conduct the
investigations that it undertakes. Importantly, it is also within the AGO's discretion to decide
how and when to pursue enforcement or work with a charity to find a way for it to continue to
fulfill its charitable mission. See Ames, 332 Mass. at 250 ("The decision of the Attorney
General not to permit the use of his name in a suit... for alleged breach of a public charitable
trust was a purely executive decision which is not reviewable in a court of justice.").
In this case, the AGO undertook precisely the type of review that the amici seek in their
briefs and carefully considered information related to the decisions the Museum's Board made
that the amici now question. As noted in the AGO's February 9, 2018 letter to the Museum,

matter. Mass. R. App. P. 17 states that "[a] motion of an amicus curiae to participate in the oral argument will be
granted only for extraordinary reasons." Amici have not identified any extraordinary circumstances which justify
their inclusion; therefore, their requests to participate should be denied.

2

which was attached as Exhibit A to the AGO's Assent to Plaintiffs Motion for Entry of
Judgment, the AGO requested and reviewed over 2,300 documents bearing on the Museum and
its Board's decision-making process as well as donor intent and restrictions on objects donated or
bequeathed to the Museum. The AGO also interviewed Museum employees, board members,
and third party witnesses regarding, inter alia, the Museum's history, the Board's efforts to date
to stabilize the Museum's finances, including the Board's fundraising efforts, the Board's
decision-making process related to deaccessioning and selling art from its collection, the
Museum's consideration of alternatives to selling art to revitalize the Museum, the intent of
donors, and employee experience at the Museum.
The AGO's investigation continued after litigation commenced in the Superior Court,
after the preliminary injunction record was assembled for appeal, and, importantly, after the
AGO filed its brief in Appeals Court No. 17-P-1548 on January 16,2018. Based on the
information learned during the entire course of the AGO's investigation, the AGO maintains its
belief (asserted in its assorted pleadings in other related cases) that certain restrictions apply that
would, absent court approval, prevent the Museum from selling certain artwork and using
proceeds from that sale to fund its three-part mission to promote the study of art, natural science,
and the cultural history of mankind and kindred subjects. The AGO has asserted all along that in
order to proceed the Museum must demonstrate to the court that these restrictions should be
lifted. Now, as the result of the AGO's complete investigation, the AGO agrees with the
Museum that there is evidence, as reflected in the record before this Court, to support a petition
to the court claiming that it is impracticable for the Museum to remain financially viable without
a limited sale of some of its artwork.

3

Specifically, the AGO's investigation revealed that the Museum reasonably considered
alternatives to the sale of artwork, that the decision to sell artwork was arrived at free from
conflicts of interest, and that the Museum's Board reasonably concluded that it was in the best
interest of the charity and its mission to move forward by conducting a sale of artwork, subject to
I*
certain guidelines. After reviewing the financial status of the Museum and coming to understand
the Museum's decision making process, the AGO now believes that for this institution, under the
circumstances now facing the Museum, there is a reasonable basis for the Museum's conclusion
that it does not have any alternative sources for the significant infusion of funds it needs in order
to continue to fulfill its mission, and the Museum cannot practicably survive without lifting or
amending the restrictions on the works of art to permit the sale of at least some subset of those
works and the Museum's planned use of any such sale proceeds.
These facts, which are ignored by the amici, provide a sufficient basis to support the
Museum's petition for cy pres or equitable deviation relief.3 The petition before the Court
requests only that this Court exercise its discretion to modify the charitable restrictions because it
is impracticable to implement or adhere to them according to their original terms. See Museum
of Fine Ails v. Beland. 432 Mass. 540, 544 (2000) (explaining that only a court can modify a
charitable trust following a finding that it is impracticable to implement the trust according to its
terms); City of Worcester v. Directors of the Worcester Free Public Library 349 Mass. 601, 603604 (1965) (noting that application of cy pres requires that the trust purposes themselves must be

3

Amici take great pains to invoke the AGO's prior briefs, based on a factual record developed in the Superior Court
prior to completion of the AGO's investigation, to assert that this Court should deny equitable relief because of
asserted fiduciary and other violations by the Museum. However, in addition to being based on a now-superseded
record, such asserted violations are irrelevant to the sole issue before this Court; whether the Museum has satisfied
the standards for this Court to exercise its equitable powers to modify restrictions on the paintings the Museum
seeks to sell.
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incapable of fulfillment because of impracticability or impossibility). Importantly, this Court has
found fulfillment of a trust impracticable when there are insufficient funds to cany out the stated
charitable purpose. Trs. of Dartmouth College v. Quincy, 357 Mass. 521, 531 (1970) (allowing
deviation after noting that the testator could not have foreseen the financial difficulties stemming
from changes in preparatory education costs and declining enrollment); Norris v. Loomis, 215
Mass. 344, 346 (1913) (allowing cy pres where bequest of property and funds was insufficient to
establish an "Old Folks Home" for persons of Evangelical creed).4
Once there is a showing of impracticability, a court's application of cy pres or equitable
deviation to modify a charitable restriction must adhere as closely as possible to the donor's
original intent or serve to further the donor's dominant charitable purpose. See, e.g., The New
England Hospital v. Attorney General, 362 Mass. 401, 404 (1972) (emphasizing that "[t]he
application of the cy pres doctrine should 'carry out the essential purpose of the donor and at the
same time ... preserve as far as reasonably practicable the details ...of her] original scheme'"
(quoting Briggs v. Merchants Nat. Bank, 323 Mass. 261, 275 (1948)); Trs. of Dartmouth College
v. Quincy. 357 Mass. 521, 531 (1970) (allowing non-Quincy girls to attend school benefitting
Quincy girls because of financial difficulties stemming from declining enrollment). The Hatt
amici argue that the Museum's proposed equitable relief does not adhere as nearly as possible to
donor intent because the relief would guarantee only that Norman Rockwell's "Shuffleton's
Barbershop" would be sold to another museum and therefore be available for public display.
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The Hatt amici incon'ectly state the standard for equitable rehef in a petition like this. See Hatt Br. 34 (citing Trs.
of the Corcoran Gallery of Ait v. D.C.. 2014 D.C. Super. LEXIS 17, at *38-39 (D.C. Sup. Ct. Aug, 18, 2014)
(holding that a showing of impracticability requires a showing that fulfillment of charitable purposes is
"unreasonably difficult.")). As noted in the text, under Massachusetts law a showing of insufficient funds satisfies
the applicable standard.
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However, the Hatt amici misconstrue the application of the cy pres and equitable deviation
doctrines. Following a finding that it is impracticable to comply with restrictions precluding the
sale of specific charitable assets, the cy pres and equitable deviation doctrines require a
determination as to the primary donative intent for those assets and consideration of what viable
disposition of assets and use of proceeds adheres most closely to that primary intent. See The
New England Hospital 362 Mass. at 404. Here, the Museum reasonably concluded that the
nearest possible use of these art works, which were primarily intended to benefit the Museum's
art collection, is to benefit the Museum's broader collection, in light of its history pursuing all
three parts of its broad mission. Therefore, the principal focus of a cy pres or equitable deviation
analysis is on the proper disposition of sale proceeds in furtherance of the Museum's broad
mission, rather than on the type of person or institution that can purchase the art.5 See Rogers v.
Attorney General, 347 Mass. 126 (1964) (where home for aged women could not practicably be
established in testator's homestead, homestead could be sold, with proceeds applied via cy pres).
Thus, this Court must consider whether or not the Museum's planned use of proceeds adheres as
nearly as possible to the original intent of the donor. The AGO is satisfied that the Museum's
planned use of proceeds from a limited sale, as described in paragraphs 24-26 of the Verified
Complaint, which the Museum developed over a period of two years spent working with
qualified expert consultants, furthers the Museum's charitable puiposes and meets this standard.
Based on this standard and the AGO's more than seven-month investigation, the AGO

5

This does not preclude the Museum from weighing, as it did with "Shuffleton's Barbershop," whether the sale of
a piece of art to a museum buyer is an appropriate disposition of that asset because it furthers the subsidiary intent of
the donor to ensure that the art remains on public display. This is true even if a sale to a private buyer would have
resulted in a higher amount of sale proceeds for the Museum to use in furtherance of its broader purposes, and is
reflected in the Museum's Verified Complaint at paragraphs 45c and 46.
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believes that the Museum's request for equitable relief for the sale of up to 40 items, subject to
certain parameters limiting the sale conditions and total proceeds, and use of proceeds from that
sale to continue to meet its three-part mission, is warranted in charities law. Although amici may
disagree about how the Museum should proceed given its financial shortfall, the AGO is satisfied
that the Board reasonably concluded that the sale of artwork would provide the Museum what it
requires for a viable and sustainable path forward. Ultimately, it is the role of the AGO not only
to enforce charities law, but also to support, where practical and in accordance with law, the
maintenance of charitable institutions. Accordingly, the AGO has assented to the relief sought
by the Museum, namely, that the referenced works are a proper subject of the Court's application
of its equitable powers of deviation and/or cy pres, and it urges the Court to approve the
Museum's petition, including as to the manner of sale and use of the proceeds.

Emily T. Gabrault (BBO No. 682555)
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(617) 963-2545
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CERTIFICATE OF SERVICE
I, Couilney Aladro, hereby certify that a copy of the foregoing was served upon counsel
of record for all parties on March 6, 2018 by email and U.S. Mail.
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