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I.

INTRODUCTION

This memorandum is submitted to the Court by concerned citizens of Berkshire County
as Amici Curiae to assist the Court in its consideration of the complaint filed by the Trustees of
the Berkshire Museum (the "Museum") and the Attorney General of the Commonwealth of
Massachusetts (the "Attorney General").
The complaint seeks equitable relief, including pursuant to the doctrines of cy pres and
deviation, to sell 40 works of art entrusted to the Museum. The 40 works are believed to
collectively constitute roughly 90% of the value of the Museum's art collection. The Attorney
General has asserted that the sale will be unlawful absent judicial approval. The Museum asserts
that, due to financial exigencies, it cannot perform its charitable mission unless it is permitted to
sell the art. Although the Museum asserts that it intends to pursue a "New Vision" plan, it seeks
a judgment authorizing it to use $50 million of the proceeds "without restriction."
Two aspects of this proposed transaction deserve close scrutiny as the Court exercises its
equitable discretion. First, the sale by the Museum of its core art collection, built over decades
through the generosity of its donors, is an extraordinary act. This decision to sell art to fund a
construction project and to expand the Museum's endowment has been roundly condemned by
museum professionals around the country, as well as many citizens of Berkshire County.
Second, as described below, the Museum's complaint raises more questions than it answers. See
Part IV(A), infra. If the Court decides, in its equitable discretion, to permit the sale, then it is
critical that the Court retain jurisdiction over this matter to assure itself and the public that the
proceeds of the sale are properly applied to the Museum's actual needs. To that end, Amici
respectfully suggest that, if a sale is authorized, then the Court should appoint an expert in
museum management and finance to serve as an independent Special Master, who will report to
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the Court periodically concerning the Museum's progress in fulfilling the objectives alleged by
the complaint. See Part IV(B), infra. For the reasons stated below, without such monitoring by
the Court, there is no assurance that these objectives will be fulfilled.
II.

INTEREST OF AMICUS CURIAE

Amici are all residents of Berkshire county and members of the Museum.
Tom Patti is a native of Pittsfield, Massachusetts and internationally recognized artist.
Two of his works, VELOCITY ECHO and ECHOES IN SPACE, are large, site-specific
installations that were commissioned for the Museum's entrance and reception areas. He and his
wife, Marilyn Holtz Patti, live and work in Berkshire County.
Jean Rousseau and Jonas Dovydenas are residents of Stockbridge and Lenox,
Massachusetts, respectively. Both have made substantial donations to the Museum. James
Lamme and Donald MacGillis are residents of Egremont and Pittsfield, Massachusetts,
respectively.
All of the Amici share a common interest in the preservation of the Museum and
Berkshire County's artistic heritage.
III.

BACKGROUND
A. The Legislature Creates The Berkshire Museum To Hold And Display Fine
Art For The Residents Of Berkshire County And The Public.

For nearly 150 years, the Berkshire Museum, and its predecessor the Berkshire
Athenaeum, have collected and displayed fine art and other works for the benefit of the citizens
of Pittsfield and Berkshire County, as well as the public at large. The Legislature created the
Athenaeum in 1871 and charged its management with "establishing and maintaining in the town
of Pittsfield an institution to aid in promoting education, culture and refinement, and diffusing
knowledge," with an express command that none of the works owned by or donated to the
2
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Athenaeum "shall ever be removed from the town of Pittsfield." See A.102 (1871 Act)) In
1903, Berkshire County resident Zenas Crane donated a museum building adjoining at the rear of
the Athenaeum, and the citizens of Pittsfield successfully petitioned the Legislature to add the
word "Museum" to the institution's name. See A.104 (1903 Act); A.137 (1903 Petition); A.103
(1932 Petition).
In 1932, the citizens of Pittsfield again petitioned the Legislature, this time "to separate
the library and the museum." A.103 (1932 Petition). The petition explained that "[d]uring the
past year, Mrs. Zenas Crane and her son, Mr. Zenas Marshall Crane, have donated additional
funds to the museum, enabling it to engage an enlarged working staff, and they plan to provide
funds to amplify the work of the museum and toward this end it has been thought advisable that
the museum have a separate charter and function as a separate organization." Id. The
Legislature accepted the citizens' petition shortly thereafter. See A.105-06 (1932 Act). The
Legislature specified that it was incorporating the Museum "for the purpose of establishing and
maintaining in the city of Pittsfield an institution to aid in promoting for the people of Berkshire
county and the general public the study of art, natural science, the culture history of mankind and
kindred subjects by means of museums and collections." Id. (1932 Act § 3).
Over time, and thanks to the generosity of many local citizens (including particularly
Zenas Crane and his family), the Athenaeum and Museum have accumulated a premier
collection of artwork for the enjoyment and education of Berkshire County residents. That
collection includes two paintings personally donated by Norman Rockwell ("Shuffleton's
Barbershop" and "Shaftsbury Blacksmith Shop"), as well as works by famed artists such as

References to "A." refer to pages of an Appendix of materials cited in this brief, submitted herewith. This is not
the same as the appendices submitted in the related appeals, which contain substantial additional information.
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Albert Bierstadt, Frederic Church, Thomas Moran, and William Adolphe Bouguereau, as well as
pioneers of 19 th and 20 th Century artistic movements like Alexander Calder (the inventor of the
mobile who lived and worked in nearby Richmond, Massachusetts), Henry Moore, Picabia, and
Vuillard. A.107-20 (images of works). A collection of this quality takes decades to assemble
and is a rarity for a small museum. Since long before the Clark Art Institute or MASS MoCA
arrived in Berkshire County, the Museum has been a major artistic force in Western
Massachusetts and a source of pride for the residents of Pittsfield and surrounding communities.
B. The Museum Makes An Extraordinary Decision To Fund Itself By Selling
Substantially The Entire Value Of Its Fine Art Collection.
In late 2011, the Museum hired a new Executive Director, Van Shields, who had recently
left a similar position at a museum operated by the Culture and Heritage Foundation in South
Carolina. Apparently, Mr. Shields had attempted at the Foundation the same type of
"transformation," which had failed. South Carolina's Secretary of State investigated that project
and identified "areas of concern" constituting "possible violations of the Nonprofit Corporation
Act," including that:
"It does not appear that much effort was made to actually begin the museum
project for which the land was donated—a lot of money was spent but it appears
that there is nothing to show for it. Also, it appears that hundreds of thousands
of dollars were spent annually on professional fundraisers and public relations
firms with little return on investment."
"There may be conflict of interest concerns involving members of the
Foundation's Board of Directors and other individuals. . . The same individuals
seem to be involved with multiple corporations that are receiving large amounts
of money."
A.460-61 (Feb. 23, 2012 letter from office of South Carolina Secretary of State).
By 2015, under Shield's leadership, the Museum had embarked on a similarly grandiose
"New Vision" plan to monetize 40 works (worth between $46 million and $68 million)—
essentially the core of the Museum's art collection—to finance a $20 million construction project
4
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and a $40 million addition to its endowment fund. The Museum's internal analysis demonstrates
that these works represent approximately 90% of the value of its art collection. A.253-258
(collections valuation slides). The Museum began discussing the sale with Christie's and
Sotheby's no later than June 2015. A.197-98 (Klepetar Aff t ¶23). At approximately the same
time, it abandoned its successful fundraising campaign and restated its articles of organization to
add a power of sale. See A.175 (Dec. 4, 2015 MCC filing at 5); A.138 (Jan. 26, 2016 Restated
Articles). It approved the sale in October 2016, and the schedule for the sale was fixed the
following December. A.201 (Klepetar Aff t ¶1140-43). On June 13, 2017, the Museum
contracted with Sotheby's to sell the paintings. A.462-471 (Sotheby's contract). Yet the
Museum did not tell the Attorney General about the plan until nine days later, at which point the
withdrawal of the works from sale would potentially trigger contractual penalties. Id.; A.205
(June 22, 2017 letter to AG). And it did not tell anyone else, including the people of Berkshire
County whom it is obligated to serve, until the following July, after the Board had confirmed the
plan by yet another vote, despite the provision of the Museum's Collections Management Policy
requiring "public accountability for [a] decision to deaccession." A.203-04 (Klepetar Aff t ¶52);
A.259 (July 12, 2017 press release); A.225 (Museum "Deaccession Ethics" policy) ("There
should be no expectation of concealing the transaction.").
C. The Attorney General Sues The Museum For Breach Of Fiduciary Duty.
The Museum's disclosure of its planned sale in July 2017 triggered swift condemnation
from experts in museum management. The Massachusetts Cultural Council (the "MCC"), a state
agency charged with supporting the arts, sciences, and humanities, characterized the sale as a
"violation of the Museum's public trust." A.122 (MCC statement). The Association of Art
Museum Directors (the "AAMD") and the American Alliance of Museums (the "AAM")
5
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announced that they were "deeply opposed" to the plan. A.124 (AAM/AAMD statement). The
leaders of the Peabody Essex Museum stated that the Museum's "present plan of action
represents a fundamental and egregious violation of public trust and fiduciary duty and
responsibility." A.134 (Peabody Essex commentary). The bases of the opposition included the
concern that such a sale undermines the trust between museums nationwide and the donors who
provide art to be collected and held for the public's benefit. A.266 (Monroe Aff 0. 2 At least one
of the Museum's own Trustees reportedly resigned in protest. A.495 (Amanda Drane, Two
Berkshire Museum Trustees Quit Board, One Cites Art Sale, The Berkshire Eagle (Sept. 28,
2017)). The Attorney General initiated an investigation.
Nevertheless, the Museum raced forward to begin the sales at auction in November 2017.
The undersigned amici, and others, filed suit, including a motion for a temporary restraining
order to block the sale. The Attorney General was included as a necessary party to the suit
pursuant to G.L. Ch. 12, §8G. On October 30, 2017, the Attorney General "join[ed] the Motion
for Temporary Restraining Order to preserve the status quo and bar the Museum from selling
these 40 works during the pendency of the [Attorney General's] investigation and these
proceedings." A.1 (AG's Response supporting TRO). Three days later, the Attorney General
filed a formal cross-claim against the Museum, including in Count IV allegations that "[t]he
Museum, by and through its officers and directors, breached the duty of care in approving the
deaccessioning of its 40 most prominent and valuable pieces of art" because:

Dan Monroe speaks from 40 years of experience in museum operations. He is a former President of the AAM and
AAMD, and is currently the Director of the Peabody Essex Museum in Salem Massachusetts, the second largest art
Museum in New England. A.266 (Monroe Afft).
2

The statement of James Christen Steward, Director of the Princeton University Art Museum, further articulates this
view. A.302 (Steward statement).
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(1) It was in violation of a longstanding Collections Management Policy that
governs deaccession criteria, requires other museums to have a first option to
purchase, and requires proceeds to be applied to acquire or conserve objects and
AAM's code of ethics, which it had agreed to respect through its membership in
AAM since 1993; (2) sale proceeds were expected to far outpace what the
Museum's consultant had stated that it needed to stabilize its operations; (3) the
Museum did not notify the [Attorney General] prior to committing to the sale and
deaccession of items that it was restricted from selling; and (4) the sale of the art
and application of the proceeds to new purposes (i.e., for purposes other than the
collection and art purposes) amounts to a change in the Museum's mission and
purposes that only a court has the power to authorize through the application of cy
pres principles.
A.43 (AG's Cross-Claim 1191-92). The Attorney General filed its own motion for a preliminary
injunction barring the sale that same day. A.27 (AG's PI motion).
After the Superior Court denied the motion for a preliminary injunction, the Attorney
General appealed and successfully secured an injunction pending appeal from a Single Justice of
the Appeals Court. See Nov. 10, 2017 Order, Docket No. 2017-J-0510 (Trainor, J.). On January
16, 2018, the Attorney General filed its brief in that appeal, in which it again asserted:
The Museum — through its officers and directors — breached its fiduciary obligations
in several ways: (1) it failed to consider less drastic alternatives to liquidating its
fine art collection, particularly where it did not need to do so in order to stabilize
its operations and the New Vision does not resolve the annual shortfalls; (2) it
selected artwork for sale based solely on auction value with no consideration for
how the pieces contribute to the Museum's charitable purposes; (3) it entered into
a contract with Sotheby's in violation of self-imposed Collections Management
Policy and industry guidelines that the Museum had agreed to; and (4) it sought to
sell artwork that was subject to restrictions.
A.96 (AG's Appellant's Brief at 45).

IV. ARGUMENT
A. The Museum's Complaint in Equity Leaves Many Important Questions
Unanswered.
Despite the serious allegations described above, the Attorney General abruptly reversed
course on February 9, 2018, and joined the Museum in a complaint seeking permission to sell the
40 works pursuant to Court's equitable powers, including pursuant to the doctrines of deviation
7
B4801028.3

and cy pres. The allegations of the complaint are verified by the Museum's Executive Director
Van Shields, but otherwise the parties have not submitted any evidence to support their
contentions. No affidavits, exhibits, or reports have been filed. Notably, despite having
conducted a six-month investigation, the Attorney General has not issued any formal report
making public the evidence collected or findings made, but rather has submitted only a five-page
letter sent to the Museum, which addresses few of the concerns raised earlier by that office.
Additionally, the complaint itself raises even more questions, which are important for this
Court to consider when fashioning an equitable solution, including:
1.

Why has the Museum ceased traditional fundraising? The complaint alleges in

various ways that the Museum has been unable to solicit adequate donations from the
community, despite aggressive fundraising efforts. E.g., Cmplt. ¶J 11-12. But this does not
seem to be true. According to the Museum's most recent filings with the MCC in December
2015, it has a "proven record over the past ten years of successfully raising capital funds."
A.182 (Dec. 4, 2015 MCC filing at 12). The complaint itself discloses that the Museum's 2006
capital campaign raised $9 million. Cmplt. ¶12. And (although omitted from the complaint) the
Museum's MCC filings indicate, in 2012, the Museum began a new 21s t Century Campaign with
a goal of ultimately raising $16 million. A.156 (Nov. 25, 2014 MCC filing at 5). By the end of
2014, it had already received $2 million. Id. In 2015, it received nearly $3 million more, for a
total of almost $5 million. A.175 (Dec. 4, 2015 MCC filing at 5). Yet, by the end of 2015, the
Museum inexplicably put the campaign "on hiatus while the Museum completes a
comprehensive Master Plan." Id. Why would any fiduciary terminate a successful fundraising
campaign in the midst of an alleged financial crisis? As Dan Monroe, Director of the Peabody
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Essex Museum, explained in his affidavit, it is a fundamental obligation of virtually all museums
to fund-raise to address potential deficits. A.267 (Monroe Decl.).
2.

Why did the Museum keep the proposed sale a secret from the Attorney General

and the public during its Master Planning Process? The complaint alleges that the Museum
developed its New Vision through a Master Planning Process, including consultations with local
citizens and cultural institutions. Cmplt. 91 6- 1 8 . But the complaint omits that, during this
process, the Museum never disclosed to anyone that the New Vision would be paid for by selling
the heart of the Museum's art collection. As described above, that important fact was purposely
concealed from the public and the Attorney General for over a year. The Museum's internal
correspondence proves that the Chairman of the Museum's Board of Trustees specifically
directed this secrecy. A.190 (May 25, 2017 McGraw Email) ("loose lips sink ships"; "THE
NEED FOR CONFIDENTIALITY HAS NEVER BEEN GREATER"; "Please, Please, Please
refrain from discussing the details of our strategy with anyone."). Contrary to the Museum's
assertions in the Complaint that it sought informed public input before it launched the "New
Vision," obviously the public could not fully assess the benefits of the New Vision without
knowing that it came at such a steep price. Why would any fiduciary seeking honest and
accurate public feedback withhold that key information for almost a year?
3.

Why is the Museum's building in such poor condition despite millions of dollars

in recent renovations? The complaint alleges that the Museum "lacks appropriate climate control
systems" and has a leaking roof. Cmplt. 1113. Yet, according to the Museum's November 2014
filing with the MCC:
The Berkshire Museum has undertaken a series of capital improvements over the
last nine years. The initial phase, 2005-2008, addressed the structural integrity of
the building and environmental conditions for both collections and the public. The
Museum replaced the roof and installed the first ever building-wide IIVAC
9
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system making it possible to exhibit a wider range of art and artifacts . . . . In
addition, despite the much improved conditions brought about by the new HVAC
system, the Museum experienced problems of inadequate humidity control and
inconsistent temperature control throughout the 110-year-old building. An
engineering firm conducted an analysis and developed a solution. . . . Scheduled
for completion by the end of 2014, these measures include improvements and
additions to the HVAC system.
.

.

.

A.164 (Nov. 25, 2014 MCC filing at 13) (emphasis added). The Museum's December 2015
MCC filing further explained that "I t I c Museum's roof, HVAC system, elevator, and key
building envelope components (e.g., windows, skylight, doors) have all been installed or
refurbished between 2005 and 2014." A.182 (Dec. 4, 2015 MCC filing at 12) (emphasis

added). The Museum reported spending $9 million on the 2008 roof and HVAC project, and a
further $2.4 million on the 2014 project. A.175 (Dec. 4, 2015 MCC filing at 5). Did the
Museum pay more than $10 million for a leaky roof and a non-functional HVAC system? What
does that suggest about the Museum's ability to properly utilize the $20 million dollars that it
claims to need for capital improvements?
4.

Why does the Museum need $60 million to stabilize its operations? The Museum

claims that its consultant TDC "presented a range of estimates for the capital that would be
required to address the financial needs identified and set the Museum on a course for financial
stability in the future, which ranged from $52 million to $82 million," and the Board
"determined that it needed approximately $60 million." Cmplt. Il19. However, the Museum has
not submitted TDC's actual analysis. In 2016, the same consultant concluded that the total
"level of capitalization . . . require[d] to stabilize [the Museum's] operations on multiple
dimensions" was about $33 million (comprised of the Museum's current endowment plus about
$26 million in new fundraising). A.243 (TDC report). Independent estimates of the cost to
stabilize the Museum's finances (without facilities improvements) range from about $14 million,
10
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A.270 (Sheppard Decl.), to about $7.5 million. A.149 (MCC financial analysis). What is the
basis for the Museum's calculation of its need? It has not presented any evidence.
5.

What exactly is the "New Vision" project? The complaint explains that the

Museum intends to spend $20 million on its New Vision project. Cmplt. ¶26. The Museum's
public statements have vaguely described this as an "ambitious plan" to "create a radically new
interdisciplinary approach" and "an exciting new interdisciplinary Museum," with "[f]ive
thematic zones," "cutting-edge technology," and "active teaching laboratories." A.259-265 (July
12, 2017 press release). However, beyond this lofty rhetoric, the Museum has never publicly
disclosed the actual plan for the New Vision, nor the basis for the $20 million cost estimate. As
of last July, the planning process was "ongoing." Id. Is the complete plan available today to
support the $20 million cost estimate?
6.

Does the Museum have a business plan? This crisis was allegedly precipitated by

the Museum's "average annual operating deficit of $1.15 million." Cmplt. 1110. Dan Monroe
characterized such "sustained deficit spending [as] unacceptable for any business or non-profit
organization." A.266 (Monroe Aff t). However, the complaint does not include a business plan
and budget explaining how the $20 million New Vision project or $40 million endowment
contribution will solve this problem. Nor has the Museum presented any long-term financial
plan for the operation and maintenance of the New Vision project. As Monroe explained, the
development of such a plan is "a core responsibility of a fiduciary." A.268 (Monroe Decl.). Yet
the MCC reports that it "repeatedly requested the Museum's New Vision Business Plan but the
request was denied." A.148 (MCC report at 4). Does such a plan exist? If so, what does the
Museum anticipate will be the net operating revenues and expenses for the New Vision? Who
will be managing the new endowment, and how will it be invested? What are the anticipated
11
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annual returns on that investment? How much of the endowment will be used annually to
supplement the Museum's other income?
7.

How is the Museum deciding which works to sell and in what order? The

complaint alleges that the Museum has reached an agreement to sell Rockwell's "Shuffleton's
Barbershop" (estimated value $20-30 million) to another museum, with conditions to ensure that
it will remain on public display. Additionally, the Museum seeks permission to sell an additional
39 works in three tranches up to a total value (including the proceeds of "Shuffieton's
Barbershop") of $55 million. Cmplt. ¶45. However, as described above, the Museum has not
explained how it arrived at that $55 million figure, nor explained why the proceeds of
"Shuffleton's Barbership" alone will not be sufficient to sustain the institution. Further, the
Museum does not explain how many of these other 39 works it actually expects to sell to reach
its target value, or in what order, or how that order was (or will be) determined. Further, once
the Museum reaches $55 million, it is unclear whether any remaining works will be restricted in
any way, or whether the Museum will feel free to sell them a year or two later at its discretion.
8.

What was the result of the Attorney General's investigation into a "potential

conflict of interest"? Jeffrey Noble is a member of the Museum's Board of Trustees. A.492
(trustee list). He is also President of Hill-Engineers, Architects, Planners, Inc. ("HillEngineers"). A.422 (Hill-Engineers brochure). The Museum's public disclosures indicate that,
between about 2012 and 2015, it paid Hill-Engineers more than half a million dollars for
architecture and engineering services. A.335 (2013 IRS 990 at 31) ($96,948.00); A.346 (2014
IRS 990 at 8) ($302,133.00); A.380 (2015 IRS 990 at 8) ($149,468.00). More recently, the
Museum engaged Hill-Engineers for the New Vision project, along with a second architecture
firm called ARCADE. A.264 (July press release). In its investigation, the Attorney General
12
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sought information concerning "the selection, engagement of, and payments to Hill Engineering,
including but not limited to documents related to potential conflict of interest of board member
Jeff Noble." A.458 (Nov. 30, 2017 letter from Chief of AG's Charities Division). What were
the results of this investigation? What role will Hill-Engineers (or other entities associated with
Museum trustees or staff) play in the forthcoming $20 million New Vision project or the
management of the $40 million endowment? Does the Museum intend to hire its New Vision
contractors and consultants through a competitive bidding process?
9.

Why has the Attorney General declined to conduct more rigorous oversight of the

sale and New Vision process? Despite the questions described above, and despite its statutory

and common law responsibilities for the oversight of charitable organizations, the Attorney
General has assented to a judgment that (1) permits the Museum to use $50 million in proceeds
"without restriction in furtherance of its charitable purpose;" and (2) does not obligate the
Museum to make any reports to the Attorney General about anything. The Museum could
apparently expend the proceeds on anything it likes, without any Court-imposed obligation to
keep the public or the Attorney General informed.
Paragraph 48 of the complaint suggests that there may be some separate reporting
agreement between the Museum and Attorney General, but that agreement has not been
provided. And even that alleged agreement is described as requiring the Museum to provide no
more than a progress report before each sale and a single "final report" six to twelve months after
the sales are completed. Given the significant open questions described above, this hardly seems
sufficient. Further, it is unclear whether the Museum or Attorney General intend to make such
reports available to the public.

13
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B. If The Court Permits Any Sales, It Should Exercise Its Equitable Powers To
Retain Jurisdiction Over This Matter And Appoint A Special Master To
Oversee The Museum's Implementation Of The Sales And The New Vision
Plan.
Particularly in a cy pres matter, the Court sitting in equity has substantial discretion to
formulate a fair and reasonable solution, including with the help of Special Master as
appropriate. "The application of funds cy pres is a judicial function, and [a court] . . . may frame
a scheme itself, may choose between various schemes reported by a master, accepting the one it
deems best, or may accept the general scheme recommended by the master with such
modifications as it deems necessary." Brookline v. Barnes, 327 Mass. 201, 208 (1951) (internal
citations omitted). Additionally, presiding in equity, this Court has the discretion to retain
jurisdiction over this matter to ensure that the Museum is properly discharging its obligations.
See, e.g., Dept. of Public Health v. Cumberland Cattle Co., 361 Mass. 817, 834 (1972); Coan v.
Board of Assessors, 349 Mass. 575, 579 (1965); Nassif v. Boston & Maine R. R. , 340 Mass. 557,
566 (1960).
Here, even if the Court is ultimately persuaded to permit a sale of at least some of the 40
works, the questions discussed above raise serious concerns regarding whether the Museum can
successfully apply the proceeds to accomplish a New Vision or restore itself to solvency. It
appears that the Attorney General intends to conduct little oversight of that process. And, even if
the Attorney General wished to conduct such a review, her attorneys are unlikely to possess
expertise in the relevant fields (e.g., museum finance and management, exhibit design,
construction management), which will be necessary for meaningful oversight. Lastly, as a
practical matter, the Attorney General's staff have limited resources to conduct such oversight,
given that they are simultaneously required to monitor more than 22,000 other charitable
organizations in the Commonwealth.
14
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Given these concerns, the large sums of money involved, and the Museum's importance
to the community, Amici respectfully suggest that the Court should formulate the terms of any cy
pres order to maintain a supervisory role over the execution of this settlement. Specifically,
Amici suggest that the Court appoint an independent Special Master with expertise in museum
finance and administration on terms to include the following:
1. The Museum shall not sell any of the 39 works (other than "Shuffleton's
Barbershop") until such time as the Special Master has reported, and the Court has
agreed, that (a) the Museum has reasonably demonstrated a need for funds in addition
to whatever is ultimately received from the sale of "Shuffleton's Barbershop"; and (b)
the sequence of the works to be sold, and their division into the three tranches, has
been reasonably calculated to meet, but not exceed, such need while preserving the
most artistically important works to the maximum extent possible.
2. The Museum shall not expend any proceeds from the sale of any of the 40 works for
any purpose until such time as the Special Master has reported, and the Court has
agreed, that the Museum has completed a detailed plan for the New Vision and a
detailed business plan, each meeting or exceeding the prevailing professional
standards in the museum community.
3. The Museum shall not expend any proceeds from the sale of the 40 works to engage
any contractor, subcontractor, consultant, or other third party, until such time as the
Special Master has agreed that the engagement is reasonably necessary to advance the
approved New Vision plan and/or business plan, and that the Museum has formulated
the engagement through an open and competitive bidding process consistent with
industry best practices, with the Museum authorized to appeal any disagreement with
the Special Master to this Court.
4. The Museum shall not invest any proceeds from the sale of the 40 works with any
investment manager until such time as the Special Master has agreed that the manager
is reasonably qualified, that the Museum will be paying investment fees consistent
with prevailing industry rates, and the Museum engaged the manager following an
open competitive process, with the Museum authorized to appeal any disagreement
with the Special Master to this Court.
5. The Special Master shall have continuing access to the Museum's books, records,
meeting minutes, and the like upon reasonable notice, shall monitor the Museum's
implementation of the approved New Vision plan and business plan, and shall report
to this Court the status of each (and any other material matters that may come to the
Master's attention) every six months, or more frequently as the Master deems
appropriate.
15
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Amici respectfully suggest that an appointment of a Master on these terms will
appropriately safeguard the proceeds of any sales, as well as the interest of the entire Berkshire
community in seeing the Museum remain a vibrant cultural institution for generations to come. 3

V.

CONCLUSION

For the foregoing reasons, Amici respectfully request that this Court deny so much of the
Museum's petition as relates to the proposed sale of any work of art other than "Shuffleton's
Barbershop" and further appoint a Special Master on the conditions specified above.

VI.

REQUEST FOR ARGUMENT

Because the Attorney General and the Museum are aligned in this matter, neither can be
expected to address the concerns raised above in any hearing on this matter. Accordingly, Amici
respectfully request leave to present their concerns at any argument or hearing in this matter.

Respectfully submitted,
TOM PATTI, JAMES LAMME, DONALD
MACGILLIS, JONAS DOVYDENAS, and
JEAN ROUSSEAU,
By their attorneys,

csiLi

J

Michael B, Keating (BBO 63360)
Martha Coakley (BBO #087300)
Daniel McFadden (BBO #676612)
FOLEY HOAG LLP
155 Seaport Boulevard
Boston, MA 02210

3 There are numerous cultural institutions in and around Berkshire County from which such a Master could be
recruited, including the Clark Art Institute, MASS MoCA, and the Williams College Museum of Art. Experts in
museum management and finance are also available at Yale University and at numerous institutions in and around
the Boston area.
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(617) 832-1000
mkeating@foleyhoag.com
mcoakley@foleyhoag.com
dmcfadden@foleyhoag.com

Andrew D. Epstein, Esq.
BBO No. 155140
Barker, Epstein & Loscocco
176 Federal St.
Boston, MA 02110
(617) 482-4900
phototaw@aol.com
(On behalf of Tom Patti only)

Date: February 27, 2018

17
B4801028.3

Certificate of Service
I, Daniel McFadden, certify that I served the attached document on February 27, 2018, by
delivering a copy of the document by e-mail and first class mail, postage pre-paid, to:
Mark C. Fleming, Esq.
Wilmer Cutler Pickering Hale and Don LLP
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Non-Profit Organizations/Public Charities Division
One Ashburton Place
Boston, MA 02108
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